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RESUMO: Diante de um impasse teorico e jurisprudencial, analisa-se a possibilidade
de aplicagdo retroativa do art. 15 da Lei 10.741/2003 - Estatuto do Idoso - aos
contratos de planos de satde suplementar firmados antes da entrada em vigor da
Lei mencionada. A proibi¢do a variacdo da prestagdo pelo implemento da idade
sexagendria contrariou uma série de contratos que ja vigoravam, sob os quais a Lei
nova nao poderia ser aplicada, ja que prejudicaria o ato juridico perfeito e/ou o
direito adquirido, institutos de indole constitucional (art. 5°, inciso XXXVI, da
Constituicdo da Republica de 1988 — CR/88). Sob um enfoque tedrico documental,
discutiu-se varias abordagens, envolvendo direito intertemporal, consumerista,
contratual e constitucional, no que tange a preponderancia do mandamento que
propde e garante a prote¢do e o acesso a saude, em especial, da saude do idoso.
Concluiu-se, entao, que sob a perspectiva da for¢ca normativa da CR/88, que prevé
garantias fundamentais, sendo fundamento tanto da edi¢do do Cédigo de Defesa
do Consumidor (CDC) como do Estatuto Protetivo, a clausula discriminatoria deve
ser afastada de qualquer contrato de planos de satde suplementar, uma vez que ¢
contraria a norma de nitido e essencial carater publico, que ultrapassa os interesses
individuais, objetivando a inclusdo social dos idosos e a justica das decisdes a
serem proferidas pelo Poder Judiciario.

ABSTRACT: Facing a theoretical and jurisprudential impasse, this paper will explore
the possibility of retroactive application of the article 15 of the Law 10.741/2003 —
Brazil’s Elder Law — to the contracts of supplemental health insurance plans, signed
before the entry into force of the mentioned law. The prohibition of changing the
variation in installment, from sixty years onward, contradicted a series of already
existing contracts, under which the new law could not be applied to, considering
that it would affect the perfect juridical act and/or the vested right, constitutional
nature institutes (Article 5, paragraph XXXVI, Constitution of Brazil, 1988 - CR/88).
Under a theoretical documental focus, we discussed several approaches involving
intertemporal, consumer, contractual and constitutional law, regarding the
preponderance of the commandment that proposes and ensures protection and
access to health, especially the health of the elderly. Then, we conclude that, under
the perspective of the normative force of the Constitution, which provides basic
warranties, grounding the Consumer Protection Code (CDC), as well as the Elder
Law edition, the discriminatory clause should be withdrawn from any contracts of
supplemental health insurance plan, once it is opposed to the norm of distinct and
essential public character that surpasses individual interests, aiming at the elderly
inclusion and the fairness of decisions to be stated by Judiciary.

RESUMEN: Ante un impasse tedrico y jurisprudencial, se analiza la posibilidad de
la aplicacion retroactiva de art. 15 de la Ley 10.741 /2003 - Estatuto del Anciano -
contratos de planes de salud complementarios celebrados antes de la entrada en
vigor de la nueva Ley. La prohibicion de modificar la disposicion por la practica de
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